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STATE ADMINISTRATIVE TRIBUNAL BILL 2003 
STATE ADMINISTRATIVE TRIBUNAL (CONFERRAL OF JURISDICTION) AMENDMENT AND 

REPEAL BILL 2003 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.06 pm]:  I refer now to some of the specific concerns I have 
about this Bill.  I refer firstly to third party standing.  I have made a “minority” comment in the committee’s 
report on two matters and this issue is one of them.  Page 121 reads - 

Neither the SAT Bill nor the Conferral Bill establish any new rights of standing for third parties in the 
various jurisdictions to be incorporated in the proposed SAT. 

Since being elected to Parliament, the Greens (WA) have consistently pursued the issue of third party standing in 
relation to appeals.  It is our view that the present developer-only right of appeal against planning decisions is a 
fundamental flaw and a denial of natural justice to members of the Western Australian community.  I dissented 
from the committee’s finding on third party standing, although it was not so much a committee finding because 
the committee did not recommend third party appeals be included.  I was left with the option of commenting.  

Hon Nick Griffiths:  I think the report went further, did it not?  Paragraph 7.79 indicates that the majority of the 
committee did not agree with the provisions. 

Hon GIZ WATSON:  Yes, we did deal with it that way. 

Hon Peter Foss:  It was mentioned in a special way; that is, that the committee has a minority view.  It was very 
cumbersome.  

Hon GIZ WATSON:  That is correct.  I had forgotten that provision was made within the committee so that I 
could record a dissenting view.  It is on page 125 of the report. 

Hon Peter Foss:  We went out of our way to make that finding so that you could make your comments.  

Hon GIZ WATSON:  It was nothing if not accommodating, and I appreciate it.   

Hon Peter Foss:  It is a good system. 

Hon GIZ WATSON:  It is a good system that works very well.   

Hon Nick Griffiths:  It means you don’t have to put in a minority report.  

Hon GIZ WATSON:  That is right.   

Ms Leigh Simpkin, Principal Solicitor of the Environmental Defender’s Office advised the committee of her 
organisation’s concern about the discretion to be vested in the proposed SAT to allow third parties to join 
proceedings in clause 38(1)(c).  She commented as follows - 

“If such a discretion were enacted, SAT would still have a discretion to decline status as a 
third party to any person claiming to represent some relevant aspect of the public interest on 
the ground that the person was no more than a bystander; in other words, that the person had 
no special public interest over and above any other member of the public. That is not what we 
want to see. We do not want people having to claim that they are some peak body or that they 
were not just some neighbourhood group that got together to combat a particular problem. 
Those neighbourhood groups would be kept out by this kind of test. You would only get the 
peak bodies - the urban bushland councils and the conservation councils - being able to come 
in under this test. My concern is that SAT could exercise its discretion to decline to grant 
standing to someone on public interest grounds, even if SAT acknowledged that the person 
represented some relevant aspect of the public interest; in other words, the peak bodies could 
also get turned down, ironically, on public interest grounds. Therefore, the EDO submits that 
it would be preferable to explicitly grant access to SAT to any public interest person or 
group.” 

The report continues - 

The EDO submitted that cl 38 be amended by the addition of a new subclause 38(1)(c) that provides for 
any person “representing some relevant aspect of the public interest” to be joined in relation to any 
planning or environmental appeal. 

The Conservation Council of Western Australia Inc also expressed the view that third parties with an 
interest in the environment should be able to both commence and join appeals in relation to certain 
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administrative decisions in the proposed SAT, such as those relating to the issuing of licences or works 
approvals under the Environmental Protection Act 1986 or development approvals of the Western 
Australian Planning Commission or local governments.  The Conservation Council of Western 
Australia Inc went on to note that: 

“[E]ach other State or Territory provides for some form of third party appeal against 
development decisions.  Western Australia is therefore the only State to retain a “developer’s 
only” development appeals system and deny third parties rights to appeal.” 

I basically agree with the submissions that were presented to the committee, particularly by those two 
organisations; and, as has been pointed out, the committee went on to make recommendation 15 at page 125, 
which states - 

A minority of the Committee (Hon Giz Watson MLC) recommends that the Government should 
give consideration to allowing third party appeals to the proposed State Administrative Tribunal 
in environmental matters. 

The committee also made recommendation 16, which states - 

A minority of the Committee (Hon Giz Watson MLC) recommends that the Government should 
give consideration to removing the proposed State Administrative Tribunal’s power to require 
undertakings as to costs or damages when a party seeks an injunction in an environmental 
matter. 

I will elaborate on that last matter.  At page 124 the report states - 

Closely related to the issue of third party appeal rights is the concern expressed by environmental 
groups as to the discretion imposed in the proposed SAT by cl 89 to require parties to make an 
undertaking as to costs or damages when seeking an injunction from the SAT.  Such groups believed 
that persons seeking injunctions on public interest environmental grounds should be exempt from 
providing an undertaking as to costs or damages. 

As the EDO stated in its submission: 

“In relation to public interest environmental groups, it is submitted the SAT Bill should 
specifically provide that it is not necessary for the SAT to require undertakings as to damages 
in relation to injunction applications.  In situations where the status quo involves the 
protection of the environment, it prevents a disbenefit for the whole community, and no 
indemnification should be required.  Further, an undertaking as to damages presents a 
significant hurdle to a public interest environmental group.” 

Again, the majority of the committee did not take that view, but I have made my recommendation in 
recommendation 16. 

This is an ongoing debate that the Greens (WA) will continue to raise.  I reiterate that Western Australia is the 
only State that continues to retain a developers-only development appeal system.  We strongly argue that this is 
inappropriate and leads to a lack of access to the appeal system by those who wish to express their concerns, 
particularly about environmental matters.  It has been suggested that if such an appeal were available, the system 
would be flooded with a great deal of applications for appeals.  That is not the experience in the other States.  
There remains, of course, the provision that an appeal need not be taken on board if it is frivolous or vexatious.  I 
guess we will continue to have this argument.  I am sure eventually WA will have a system that is in line with 
the rest of Australia to allow third parties a right of appeal. 

Hon Peter Foss:  Or vice versa. 

Hon GIZ WATSON:  I doubt whether that will be the way it will go.   

The next matter I want to raise is about the mental health jurisdiction, an issue about which I had some concerns.  
It is a very sensitive area of law, human rights and confidentiality.  At page 297, chapter 15, under the heading 
“The Proposed Mental Health Jurisdiction of the SAT”, the report states - 

The WACARTT Report recommended that the existing MHRB (and GAB) - 

That is the Mental Health Review Board and the Guardianship and Administration Board -  

be co-located with the SAT, with the President or a Deputy President of SAT chairing each of these 
Boards (which would also comprise SAT members as the members of these Boards). 

Division 83 of Part 2 of the Conferral Bill, however, amends the Mental Health Act 1996 to propose, 
amongst other things, the abolition of the MHRB and the transferral of its functions to the SAT. 
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A little further on the report states - 

Although certain aspects of its mental health jurisdiction will fall within its review jurisdiction, it is 
noted that involuntary patient status reviews will form part of the proposed SAT’s original jurisdiction.  
The Committee understands that the SAT will therefore be assessing a patient’s status as at the date of 
its review, and will not be deciding on the validity of the treating psychiatrist’s initial order. 

The Committee was advised that the current broad appeal rights to the Supreme Court under the Mental 
Health Act 1996 (currently from the MHRB to the Supreme Court) will be unaffected by any 
restrictions on rights of appeal from the SAT under the SAT Bill. 
The Committee received submissions both for and against the inclusion of the mental health jurisdiction 
within the proposed SAT. 

Those in favour of the abolition of the MHRB viewed the proposed SAT as a far more independent, 
accountable, body than the current MHRB.  The apparently formal, legalistic, nature of the proposed 
SAT was seen by some as an advantage and a possible vehicle for reform in the mental health area. 

Similar arguments were raised in submissions against the abolition of the proposed MHRB to those 
raised in relation to the proposed abolition of the GAB (see CHAPTER 14).  Additionally, a number of 
practical difficulties were identified with the proposed procedure for referral of matters to the SAT and 
the SAT’s ability to assume the MHRB’s administrative responsibilities. 

Quite an extensive discussion flows on from this chapter, which I recommend to members who have a particular 
interest in this jurisdiction.  Ultimately, the committee made recommendations for amendments to the legislation, 
which I support.  At page 310, in that same chapter, the committee’s observations are as follows - 

Based on the practical concerns outlined above as to the ability of the proposed SAT to effectively 
administer the periodic review of involuntary patient orders, the Committee is of the view that: 

a) the MHRB should be retained in its existing form; and 

b) initial appeals from the determinations of the MHRB should be to the proposed SAT rather 
than to the Supreme Court. 

The Committee believes that its approach will address the concerns both of the psychiatrists, who have 
doubts regarding the proposed SAT’s ability to deal with the administration of involuntary patient 
reviews, and mental health advocacy groups, who are critical of the application of natural justice 
principles by the MHRB. 

On behalf of the Greens, I put on the record that this area of legal rights is an area in which I have taken a 
particular interest in parallel with my portfolio responsibilities with regard to health.  I have taken a particular 
interest in mental health matters, as they represent a particularly vexed intersection between matters of social 
justice and human rights.  I have certainly received a lot of information that there is an ongoing concern within 
the mental health services in Western Australia about the rights of some mental health consumers.  I believe this 
recommendation will ensure that appeals will be dealt with by SAT and that the level of appeal before a person 
has to go to the Supreme Court will, hopefully, lead to greater satisfaction in terms of justice for some mental 
health patients.  I was listening earlier to the second reading contribution of Hon Peter Foss.  It is interesting that 
the annual report of the Council of Official Visitors was tabled in this House today.  It makes reference to 
ongoing concerns about the rights of mental health patients in Western Australia.  I am optimistic that the 
passage of this Bill will address some of the concerns in the area of mental health by allowing appeals to the 
tribunal.   
The final area I wanted to comment on was appeals under the Environmental Protection Act, which is dealt with 
in chapter 16 of the committee report.  Paragraph 16.1 reads - 

The Committee notes that a number of jurisdictions that are a significant aspect of the VCAT have not 
been included within the proposed SAT. The most notable omissions from the jurisdiction of the 
proposed SAT are appeals under the following Acts: 
a) Residential Tenancies Act 1987; 
b) Environmental Protection Act 1986; and 
c) Freedom of Information Act 1992. 

I was particularly concerned that the Environmental Protection Act has been omitted from the jurisdiction of 
SAT.  I have commented that that omission is unfortunate, but that may be putting it mildly.  On page 319 of its 
report, the committee comments on submissions supporting SAT determining appeals under the Environmental 
Protection Act.  Paragraph 16.10 reads - 
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The Urban Development Institute of Australia (Western Australia Division Incorporated) expressed 
disappointment that an opportunity for genuine reform of environmental processes has apparently been 
wasted in the SAT legislation.  It argued in its submission that: 

“The reasoning behind the retention of [the] purely ministerial appeal option for 
environmental impact assessment matters remains unclear and, we believe it is inherently 
flawed as the Minister who determines the appeals is the minister responsible for the 
Department primarily charged with the work of the Environmental [P]rotection Authority and 
the environmental assessment process.” 

Interestingly enough, we also had a submission from the Conservation Council of Western Australia.  Paragraph 
16.12 reads - 

The Conservation Council of Western Australia Inc stated in its submission that the proposed SAT, 
rather than the Minister for the Environment is the most appropriate body to hear and determine 
departmental appeals. The Conservation Council noted that the absence of departmental appeals in the 
proposed SAT’s jurisdiction was inconsistent with the SAT’s role in hearing and determining other 
types of environmental appeals, such as appeals in relation to: 
•  subdivision decisions, development decisions and heritage decisions (which are presently dealt 

with by the Town Planning Appeal Tribunal); 
•  certain licensing decisions of the Department of Fisheries (which are presently dealt with by the 

Fisheries Objections Tribunal); 
•  land use decisions that affect aboriginal heritage (which are presently made to the Local Court); 
•  soil conservation notices issued under the Soil and Land Conservation Act 1945 (which are 

presently dealt with by the Minister for Agriculture); 
•  pearling licences (which are presently dealt with by the Minister for Fisheries); and 
•  water licences (which are presently dealt with by the water licensing tribunal). 

The concurrence of views between the Urban Development Institute and the Conservation Council is interesting.  
It is not very common.  A further submission was received from the Environmental Defender’s Office.  
Paragraph 16.13 reads - 

The EDO also expressed the view that the ‘one-stop-shop’ rationale for the proposed SAT would be 
undermined by such a significant exception to the SAT’s broad jurisdiction as environmental protection 
appeals. 

Paragraph 16.14 reads - 

The Conservation Council of Western Australia Inc indicated its support for the WACARTT 
recommendation that EPA appeals should continue to be determined by the Minister for the 
Environment, stating: 

“We agree that it is not appropriate that Part IV appeals be referred to the SAT at this stage. 
This is because the current system relating to such Ministerial appeals has the requisite degree 
of informality, flexibility and cost effectiveness which enables many people to access the 
appeals system and therefore enhances the environmental impact assessment process. It would 
therefore be unwise to disrupt this system until the SAT shows itself to be a similarly informal, 
flexible and cost effective system.” 

The Law Society of Western Australia stated that the existing Environmental Protection Act ministerial appeals 
system was not supportable either in principle or for any practical reason.  Its submission, as quoted on page 321 
of the committee report, states - 

“The system is inherently flawed because the Minister who determines appeals is the Minister 
responsible for the Department primarily charged with supporting the work of the 
Environmental Protection Authority in the environmental assessment process. The same 
Department has direct responsibility for licences under Part V of the [Environmental 
Protection Act 1986]. Licence appeals are determined by the same Minister. The 
administrative arrangements separating the staff of the EPA and the Department of the 
Environment do not address this flaw.” 

A number of submissions stated that this was a lost opportunity for genuine reform of the appeals process under 
the Environmental Protection Act by bringing it under SAT.  I made a minority recommendation at page 323.  
Paragraph 16.22, on that page, reads - 



Extract from Hansard 
[COUNCIL - Tuesday, 9 November 2004] 

 p7640d-7646a 
Hon Giz Watson; Hon Nick Griffiths 

 [5] 

Hon Giz Watson MLC expressed support for the view that the proposed SAT, as an independent 
tribunal, would provide a more appropriate appeal body in environmental matters than the Minister for 
the Environment. 

I was somewhat perplexed that there was not more support for this, because it seems to me that the submissions 
came from a variety of sources.  This is a missed opportunity to include appeals under the Environmental 
Protection Act.   

Those were the three areas in which I had particular concerns, some of which have been addressed and others of 
which have not.  I hope that, at some point, the operation of the SAT will be reviewed, and that the Government 
will consider including third-party appeals and appeals under the Environmental Protection Act. 

I will raise one other matter that has been brought to my attention - a lack of acknowledgment of some of the 
genesis of this legislation.  Comments on this were made in the other place about the report of the tribunals 
review to the Attorney General, done by Commissioner John Gotjamanos and Mr G. Merton in August 1996.  
The Standing Committee on Legislation report did not make reference to the contribution made by that review.  I 
will put on the record part of the “Western Australian Civil and Administrative Review Tribunal Taskforce 
Report on the Establishment of the State Administrative Tribunal”, which quotes from the earlier review.  On 
page 29, it states - 

20. The 1996 Review identified, aside from tribunals and boards in industrial relations and 
WorkCover areas, 360 different appeal provisions to 54 appeal bodies, confirming the growth 
of both since the 1982 WALRC Report.  More tribunals and boards have since been 
established.  The 1996 Review noted that the system of administrative appeals in Western 
Australia, criticised by the 1982 WALRC Report for having developed in an ad hoc manner, 
had continued to the present day: 

. . . the existing tribunal and administrative appeal / review arrangements in Western 
Australia have developed in an ‘ad hoc’ manner over many decades.  There is no 
consistent system or framework regarding administrative appeals in Western 
Australia nor is there any real consistency with respect to the procedures and 
practices which are utilised by the various decision making bodies.   

21. The 1996 Review considered that rationalising the present arrangements and establishing a 
single administrative appeals jurisdiction and administrative appeals tribunal would achieve 
wider and long-term benefits such as: 

a. enabling citizens who were aggrieved by a decision of a government or statutory body 
to have access to a quick, low cost, simplified and informal adjudicative system; 

b. readily accommodating increases in jurisdiction over time; 

c. applying a consistent approach to tribunal practices and procedures; 

d. enabling a consistent approach to review and appeal rights, thus overcoming the 
current problem of variation in the legislation creating those rights; and 

e developing and implementing consistent performance measures and consequently an 
increased level of accountability for government and community confidence 
regarding its operations.   

22. The 1996 Review recommended the rationalisation of the present situation by the creation of a 
State Administrative Appeals Tribunal (SAAT) whose presiding member should have the 
status of a District Court Judge.   

23. The 1996 Review proposed that the SAAT’s review jurisdiction should encompass a number 
of existing appeal review tribunals and tribunal-like bodies which would, as a consequence, 
cease to exist in their own right; and that the SAAT should also hear appeals from decisions of 
ministers and officers exercising both regulatory and discretionary power under an enactment.   

It is important that we acknowledge that that review was part of an ongoing process since the early 1980s to try 
to progress the review and establishment of some form of administrative tribunal.  As I understand it, all the 
proposals have a similar thread running through them.  The Bills before us incorporate most of those consistent 
recommendations.  There is some variation, for example, as to whether the administrative tribunal should be 
overseen by a Supreme Court judge or a District Court judge.  That probably remains a matter of tension, and 
one on which we may never reach consensus.  Certainly no consensus was reached during the committee 
process.   



Extract from Hansard 
[COUNCIL - Tuesday, 9 November 2004] 

 p7640d-7646a 
Hon Giz Watson; Hon Nick Griffiths 

 [6] 

[Leave granted for the member’s time to be extended.] 

Hon GIZ WATSON:  It is hard to do justice to these Bills in 45 minutes.  I do not wish to speak for much longer, 
because my voice is about to give out.   

Again, I want to put on the record that many people have contributed to the genesis of the Bills before us.  It is 
important that everybody who has played a role in this process receive acknowledgment during the passage of 
this legislation.  I note that in the other place, the member for Kingsley acknowledged the role of retired judge 
John Gotjamanos and the review he completed.  The Greens (WA) are happy to support this Bill.  It will take 
time before we know how effective it is.  I am sure that this operation will be reviewed some time in the future.  
I hope that the couple of the issues that I have raised are revisited, particularly third party appeals and appeals 
under the Environmental Protection Act.  With those few reservations, the Greens are happy to support the two 
Bills.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [5.37 pm]:  First, I thank Hon 
Peter Foss and Hon Giz Watson for their contributions.  I also thank the members of the Standing Committee on 
Legislation for their very authoritative report.  I agree with the proposition put that, as a result of the work of the 
members of the committee and the committee’s report - the committee was chaired by Hon Jon Ford and 
comprised Hon Peter Foss, Hon Giz Watson, Hon Bill Stretch, and Hon Kate Doust - the Bill will, subject to the 
House agreeing to it, be greatly improved.   

Hon Peter Foss raised a number of issues.  He dealt with matters related to the layout and design of the proposed 
premises.  Those matters were also dealt with in the committee’s report and have been noted.  I am advised that 
the approach to be taken will be along the lines that one size does not fit all.  There will be appropriate 
flexibility.  The issue of our dealing with a tribunal, not a court, was discussed by the honourable member in 
great detail.  The SAT proposal places emphasis on fairness, informality and the use of the special knowledge 
and experience of those who will be its members if, in due course, the Bills are passed.  There is an emphasis on 
early decision making, particularly in the procedure for early directions hearings and mediation.  The intent is 
that, as far as possible, the tribunal will operate in an informal way and, if one can say this with respect to 
disputes, in an amicable way.  It is proposed that SAT will not be legalistic.  I note the fears of the honourable 
member in that regard, but it is certainly the desire of the Government that this be not a legalistic body, but one 
that is user friendly.  It is anticipated that the tribunal will make use of up-to-date technology to ensure 
reasonable access to it by those in remote parts of the State.   

The issue of membership of the proposed tribunal was raised.  The Government is confident that those chosen to 
be members of the tribunal will accommodate the objectives of the Bill, which are set out in clause 9.  I thank 
Hon Peter Foss for his critique of the work of the committee.  He provided a number of examples to illustrate the 
reasons that the committee made its recommendations.  In particular, I thank the honourable member for 
reminding the House of one of the great moments in the history of the Legislative Council; namely, what 
happened when the House dealt with a Bill that related to the Hairdressers Registration Board.  I regret that the 
Opposition will not support the Bill, but I thank Hon Peter Foss for his contribution to the second reading debate.   

I thank Hon Giz Watson for drawing the attention of the House to the work of the committee and, in particular, 
how it carried out its work.  I thank her for drawing members’ attention to matters set out at pages 79 and 80 of 
the committee report and her reference to the support of the proposition for SAT, as set out at pages 18 and 19 of 
the report.  She raised the issue of the standing of third parties.  She has drawn the attention of the House to the 
fact that she has a view, which she put today, that other members of the committee do not agree with.  She made 
reference to matters under the jurisdiction of mental health.  Those matters are dealt with at chapter 15 of the 
report.  They are matters of great importance and I thank her for drawing the attention of the House to the 
important discussion that takes place in chapter 15 of the report. 

Chapter 16 deals with the role of the Minister for the Environment in determining appeals under the 
Environmental Protection Act.  The member made a number of observations, which are consistent with a 
position she has had on the issue over the years she has been a member of this place and before she became a 
member.  I point out to the House that at page 322 of the report, under the subheading “The Committee’s 
Observations” a contrary point of view was put.  At 16.18 it is stated - 

There are conflicting views within the Committee as to the suitability of the proposed SAT for deciding 
matters which are presently determined by the Minister for the Environment under the Environmental 
Protection Act 1986. 

At 16.20 it is stated - 
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Given the policy, rather than factual or strictly environmental, nature of the issues determined by the 
Minister, some members of the Committee were of the view it is essential that the Minister retain the 
power to make the final decision in such matters.   

At 16.21 reference is made to other members of the committee.  It states of them - 

. . . are in favour of retaining the current ministerial appeals system for most environmental matters. 

The member then dealt with the issue of acknowledgment and pointed out that there was a lack of 
acknowledgment of the work carried out by Hon John Gotjamanos.  The member reminded me of the substantial 
report provided by Hon John Gotjamanos in 1996.  At that time I had a duty on behalf of the Opposition to read 
the report.  The document contains within it arguments of substance that support SAT.  I thank the member for 
bringing to the attention of the House and, through the House, the attention of the community, the contribution 
made by Hon John Gotjamanos.  Finally, I thank the member for her indication of the Greens (WA) support of 
this Bill. 

Question (that the State Administrative Tribunal Bill 2003 be now read a second time) put and a division taken 
with the following result - 

Ayes (14) 

Hon Kim Chance Hon Nick Griffiths Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Kevin Leahy Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Graham Giffard Hon Louise Pratt Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bruce Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Norman Moore  
Hon Murray Criddle Hon Ray Halligan Hon Barbara Scott  
Hon Paddy Embry Hon Frank Hough Hon Derrick Tomlinson  

            

Pairs 

 Hon Jon Ford Hon Bill Stretch 
 Hon Kate Doust Hon Simon O’Brien 
 Hon Adele Farina Hon Robyn McSweeney 

Question thus passed. 

Bill read a second time. 

Question (that the State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 2003 be 
now read a second time) put and passed. 

Bill read a second time. 
 


